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DÉCISIONS DE LA FERC SUR L'ÉTENDUE DE L'OBLIGATION DE RÉCIPROCITÉ

LORSQU'APPLIQUÉE À DES ENTREPRISES D'ÉLECTRICITÉ CANADIENNES

Extraits

Déposé le 13 septembre 2002

 AUTONUMLGL \e   -  La FERC a d'abord indiqué que les exigences de réciprocité de l'Ordonnance 888 s'appliquaient également aux utilités publiques canadiennes:

"In prior market-based rate cases involving power marketer affiliates of Canadian utilities, the Commission has applied the same general standards that we use for reviewing requests for market-based rates by power marketers affiliated with United States utilities. 
  In Energy Alliance, for example, we stated that the marketer must be able to show that its transmission owning utility affiliate offers non-discriminatory access to its transmission system that can be used by competitors of the power marketer to reach the United States." 

 AUTONUMLGL \e   -  Elle tempère cependant son propos en ajoutant que plusieurs approches sont possibles pour satisfaire à ces exigences de réciprocité.  De plus, la FERC n'a pas à se préoccuper du libre accès des entités américaines aux marchés canadiens, mais uniquement de leur libre accès aux réseaux de transport électrique canadiens pour alimenter des charges américaines.  Le libre accès aux marchés canadiens n'est pas de la juridiction de la FERC:

"We added, however, that we would consider a variety of approaches when dealing with the market power of foreign utility affiliates of United States marketers. 
  In Powerex, although we rejected the marketer's application for failure to demonstrate mitigation of transmission market power, we emphasized that the Commission, while wishing to assure reciprocal service into and out of Canada when Canadian entities seek access to United States markets, does not intend to open intra-Canadian electric markets by imposing open access tariffs for transactions wholly within Canada.  Moreover, the Commission stated that it would determine on a case-by-case basis what tariffs, other than the Open Access Rule pro forma tariff, would satisfy our concerns, i.e., be consistent with our comparability principles. 
 " 

"The Commission's jurisdiction in this proceeding extends only to H.Q. Energy's jurisdictional power sales in the United States.  As a condition of approving those sales, the Commission simply evaluates the transmission arrangements that are available in Canada (under the jurisdiction of Canadian governments and regulatory agencies) against the standards that the Commission requires for open access transmission services under our jurisdiction." 

"The Crees ask the Commission to condition approval of H.Q. Energy's application on amendments to Canadian laws to remove the requirement for Canadian government approval to obtain new suppliers and to recognize power marketers within Quebec on terms similar to those imposed by the Commission.  To the extent the Crees seek our interference with trade that takes place wholly within Canada, we cannot do so.  The market for power sales that take place wholly within Canada is beyond the scope both of this proceeding and of our jurisdiction.

We note that in Ontario Hydro, 78 FERC at 62,529, the Commission stated that it seeks to assure reciprocal service into and out of Canada when Canadian entities seek access to United States markets.  We believe that United States sellers should be able to sell to wholesale purchasers within Canada.  However, we also believe the Crees' concerns are premature at this time. " 

 AUTONUMLGL \e   -  Le Commissaire Santa précise la portée de cette dernière phrase:

"According to the Crees, the law within the Province of Quebec requires Canadian wholesale purchasers to obtain government approval prior to purchasing from suppliers other than Hydro-Quebec.  In addition, Canadian law does not expressly recognize the authority of any utility other than Hydro-Quebec to act as a power marketer in Quebec.  The Crees complain that these provisions will hinder the realization of a fully competitive wholesale market in Quebec. On this basis, the Crees ask that approval of H.Q. Energy's application be conditioned on the elimination of these requirements.

The Commission responds to the Crees as follows:

To the extent the Crees seek our interference with trade that takes place wholly within Canada, we cannot do so.  The market power for sales that take place wholly within Canada is beyond the scope of both this proceeding and of our jurisdiction.

We note that in Ontario Hydro, 78 FERC at 62,529, the Commission stated that it seeks to assure reciprocal service into and out of Canada when Canadian entities seek access to United States markets.   We believe that United States sellers should be able to sell to wholesale purchasers within Canada.  However, we also believe that the Crees  concerns are premature at this time. 

My concern is with the final two sentences of this discussion.  These two sentences leave open the possibility that the Commission would deny, or suspend, the market-based rate authority sought by H.Q. Energy if it were proven that the ability of wholesale purchasers within the Province of Quebec to seek alternative suppliers was not comparable to the ability, under the Federal Power Act and Commission regulations, of wholesale purchasers in the United States to seek alternative suppliers.

If this question were to come before the Commission in the future, I do not believe that it would be proper for the Commission to leverage its authority over the terms and conditions for access to the U.S. bulk power market solely for purposes of bringing about reforms in the regulation of bulk power markets in Canada.  In particular, I question whether there would be a sufficient nexus between such action and the Commission's goal of promoting competition in U.S. bulk power markets.  Clearly, a sufficient nexus exists for requiring that Canadian utilities affiliated with jurisdictional power marketers provide competing sellers seeking access to U.S. bulk power markets with wholesale transmission service, as well as requiring that such Canadian utilities not otherwise block competitors seeking access to U.S. markets.  Such conditions are appropriate, because they are connected with promoting competition in U.S. bulk power markets.  Still, no such nexus is apparent when it comes to the potential that the Commission might deny market-based rate authority on the basis that comparable access to wholesale customers was not provided within the Province of Quebec." 

 AUTONUMLGL \e   -  Le Commissaire Santa reconnaît que la FERC, en imposant des conditions d'accès au marché américain, serait capable d'exercer une influence considérable sur les législateurs, régulateurs et utilités publiques du Canada et de les amener à ouvrir leur marché interne à la compétition de gros.

Il juge toutefois qu'il n'est pas de la juridiction de la FERC d'agir ainsi et de chercher à modifier les politiques du Canada : 

"The question here is not the desirability of competition within the Canadian bulk power market.  For what it s worth, I agree that the evolution of a truly competitive continental power market would be desirable.  Nor is the question whether, by conditioning access to U.S. bulk power markets, the Commission can leverage Canadian lawmakers, regulators, and publicly-owned utilities to open their market to wholesale competition.

Clearly, the ability to set the terms and conditions for access to the vast U.S. market gives the Commission considerable leverage over how potential entrants order their business.

Rather, the question is whether it is within the appropriate sphere of the Commission's authority to be concerned with economic policy issues outside the United States borders.  In my opinion, unless there exists a nexus between the Commission's policy to encourage competition in bulk power markets in the United States and the conditions placed on extraterritorial utilities affiliated with power marketers seeking market-based rate approval, it is not the Commission s business to be concerned with the competitiveness of the bulk power market outside the United States." 

 AUTONUMLGL \e   -  Dans le même sens, la Commissaire Bailey veut rassurer le Canada en précisant que la FERC ne vise à exercer aucune "coercition" sur les politiques internes et les marchés canadiens:

"In this order the Commission had to address the Crees' concerns that the H.Q. transmission tariffs are not the same as the pro forma tariffs because the Crees are subject to the provincial government and not to this Commission.  Thus, they are not assured the ability to purchase from suppliers despite the presence of the transmission tariff.  In the order we say that, "We believe that U.S. sellers should be able to sell to wholesale purchasers within Canada".  I agree with this belief because I believe that competitive wholesale markets are best suited to serve the economic interests of consumers wherever they are, but there are limits to our ability and our responsibility to impose this belief on others beyond the Commission's jurisdiction.

Given the Commission's jurisdictional limits, reciprocity is necessary to assure fair access requirements for those entities that seek access to markets that are within the Commission's jurisdiction.  With reciprocity we are assured that all entities play by the same access rules.  But, we can not and do not use reciprocity to achieve goals beyond the reach of the Commission.  I take this opportunity in my concurrence to explain my views on the limits of reciprocity.

This Commission developed and adopted the concept of reciprocity in Order No. 888 and affirmed it in Order No. 888A. Order No.888, 61 Fed Reg.21,540 (1996), FERC Stats. & Regs. 31,036 (1996), order on reh'g, Order No. 888-A, 62 Fed. Reg. 12,274 (1997), FERC Stats. & Regs. 31,048 (1997), reh'g pending. Reciprocity in Order No. 888 was explained to insure that "any public utility that offers non-discriminatory open access transmission for the benefit of customers should be able to obtain the same non-discriminatory access in return." (underlining added)  But, the Commission acknowledged that tax-exempt benefits afforded to certain entities such as municipal utilities might be endangered under such a policy.  Hence the Commission concluded that,  ."…we must ensure that the reciprocity requirement will not be used to defeat tax-exempt financing authorized by Congress.  Therefore, we clarify that reciprocal service will not be required if providing such service would jeopardize the tax-exempt status of the transmission customer's (or its corporate affiliates') bonds used to finance such transmission facilities."

This waiver provision spells out two important points for the future reciprocity deliberations.  First, we envision reciprocity to only apply to transmission services as is indicated by the underlining.  It does not extend to other assurances of market access.  Second, we are willing to waive reciprocity when it would result in violation of a requirement from some other governmental entity.

In the H.Q. Energy case and in all similar situations involving foreign entities, I believe this means that we can only insist that the affiliated foreign entity that owns transmission, as a condition on market-based rate approval, provide transmission service. They do not have to guarantee that wholesale purchasers be able to use that service if there is some other applicable restriction.  This is analogous to the situation of many retail customers in the United States.  We have said that if retail customers become eligible for transmission access through some state ordered action or the voluntary arrangement of a utility then those retail customers are able to use the pro forma tariffs we ordered in Order 888.  But, we do not require that retail customers be able to use the transmission tariffs, that is a decision beyond our jurisdiction.

We have developed our reciprocity position regarding Canadian entities in several cases.  First, in Energy Alliance Partnership, 73 FERC 61,019 (1995), we said that non-discriminatory access to transmission must be available to competitors to reach U.S. Markets.  Then we expanded that interpretation of reciprocity in TransAlta Enterprises Corporation, 75 FERC 61,268 (1996) (Transalta), (which was referenced in the Powerex order cited by the Commission in this H.Q. Energy case) to include access for United States competitors into Canada on a reciprocal basis.

In Transalta, the Commission said,  "All potential users of the Alberta transmission system (affiliated or not) are subject to the same rates, terms, and condition and have access to the Alberta system to reach loads in the United States.  Indeed, TransAlta s application does not indicate any limitation on the ability of a power seller in the United States to use the Alberta pool and transmission grid to reach potential markets in Canada. We view the expansive scope of the Alberta arrangements, allowing for power sales from Canada into the United States and vice versa, as a positive factor in our assessment of TransAlta's application for market-based rates."  (Underlining added)  In other words, reciprocity refers to use of the transmission system to reach potential markets.  There is no guarantee that reciprocal transmission access results in a customer on the other end.

In addition, while not yet tested, we have received assurances that our views on reciprocity with Canadian entities are consistent with the North American Free Trade Agreement (NAFTA).  A more expansive approach to reciprocity, as suggested by the Crees, may violate NAFTA.  If parties want to continue to pursue this more expansive approach, we will need to engage those entities best able to interpret NAFTA for electric markets.

With this further explanation, I am able to fully support the order.  I do not believe the order is vague.  But, given the importance of electric trade between the United States and Canada and the recurring nature of these issues, I thought it prudent to err on the side of more explanation rather than less. " 
 

 AUTONUMLGL \e   -  La FERC, dans son Ordonnance 888-A, confirme:

"[W]e are not "coercing" Canada into adopting our policies or "imposing" open access on Canadian entities; we are simply placing the same condition on a Canadian entity's use of a United States utility's open access tariff as on a domestic non- public utility's use of that tariff.  However, consistent with the approach we have taken in other contexts involving foreign utilities seeking to transact in United States electricity markets, we are amenable to a variety of approaches for Canadian utilities to meet the reciprocity condition."  

"In recent cases involving the mitigation of transmission market power of Canadian utilities that are affiliates of power marketers that seek to sell power at market-based rates in the United States, the Commission has explicitly acknowledged the sovereign authority of Canadian governments over Canadian entities and has said that we will be "amenable to a variety of approaches" for foreign utilities to mitigate transmission market power.  British Columbia Power Exchange Corporation, 78 FERC 
 61,024 (1997); accord, TransAlta Enterprises Corporation, 75 FERC 
 61,268 (1996) and Energy Alliance Partnership, 73 FERC 
 61,019 (1995)." 

�	Cité dans le texte: "The cases include:  Energy Alliance Partnership, 73 FERC 61,019 (1995) (Energy Alliance); TransAlta Enterprises Corporation, 75 FERC   61,268 (1996) (TransAlta); Powerex; and Ontario Hydro Interconnected Markets Inc., 78 FERC 61,369 (1997), rehg pending (Ontario Hydro)."  La décision sur TransAlta est reproduite sous: Dossier R-3401-98, Pièce SÉ-STOP-32, Document 3.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Page 6.  Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).


�	Cité dans le texte: "73 FERC at 61,030-31.  Accord, TransAlta, 75 FERC at 61,875-76." La décision sur TransAlta est reproduite sous: Dossier R-3401-98, Pièce SÉ-STOP-32, Document 3.


�	Cité dans le texte: "See Powerex, 78 FERC at 61,100."


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Page 6.  Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné par nous.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Page 7. Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné par nous.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Pages 11-12. Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné par nous.


�	Cité dans le texte: pp. 11-12.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Opinion du Commissaire Santa, May 15, 1997, pp. 1-3. Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné par nous.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Opinion du Commissaire Santa, May 15, 1997, pp. 1-3. Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné par nous.


�	FERC, Docket No. ER97-851-000, In re: H.Q. Energy Services (U.S.) Inc., Order Directing Further Information and Analysis and Deferring Action on Market-Based Rates, May 9, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa) Published as 79 FERC  61,152 (1997).  Opinion de la Commissaire Bailey, May 21, 1997, pp. 1-3. Produit sous: Dossier R-3401-98, Pièce SÉ-STOP 32, Document 2 (en liasse).  Souligné pour nous et soulignements dans le texte.


�	FERC, Docket No. RM95-8-001, Order No. 888-A (Order on Rehearing). Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, March 4, 1997 (CC. Moler, Bailey, Hoecker, Massey, Santa).  Published as 78 FERC 61,220; Section IV (G)(4), p. 432.  Souligné par nous.


�	Id.  Souligné par nous.
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